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The  above  signatures  reflect  the  participation  of  the  Commission  members  in  the 
deliberations  of  the  Commission. 

An  initial  vote  was  taken  to  adopt  recommendations  presented  bymembers  of  the 
General  Court.   These  recommendations  appear  in  Appendix  A.     The  vote  was  as  follows: 


Senator  Richard  R.  Tisei,  co-chairman 

Senator  Edward  J.  Clancy 
Senator  John  D.  O'Brien 
Representativ  e  Michael  P.  Cahill 
Representative  Nancy  A.  Flavin 
Representative  Robert  S.  Hargraves 

Leslie  Kirwan  for  the  Executive  Office  of  Administration  and  Finance 
Irene  Cornish,  Ed.D.  for  the  Massachusetts  Board  of  Education 
David  Cressman  for  the  Massachusetts  Municipal  Association 

Members  of  the  Commission  voting  not  to  adopt: 

Barbara  Bailey  for  the  Massachusetts  Parent  Teacher  Association 

Perry  Davis,  Ed«D.  for  the  Massachusetts  Association  pf  School  Superintendents 

Robin  M.  Hamilton  for  the  Parent  Advisory  Council 

Julia  Landau  for  the  Massachusetts  Advocacy  Center 

Members  of  the  Commission  abstaining: 

Jo  Ann  Testaverde,  Ed.D.  for  the  Massachusetts  Association  of  School  Committees 


In  addition,  a  number  of  amendments  were  recommended  and  voted.  Those  amendments 
appear  in  Appendix  C. 


SUMMARY  REPORT  AND  FINAL  RECOMMENDATIONS  OF  THE 
SPECIAL  EDUCATION  STUDY  COMMISSION 

The  full  membership  of  the  Special  Education  Study  Commission  met  on 
June  16,  1997  to  review  the  recommendations  of  the  House  Working  Group1, 
the  Special  Education  Reform  Agreement2  and  the  Massachusetts  Association  of 
Superintendents3. 

As  a  result  of  the  deliberations  of  the  Commission,  a  series  of 
recommendations  are  hereby  made  to  the  General  Court  of  the  Commonwealth 
of   Massachusetts. 

s 

In  making  these  recommendations  the  Special  Education  Study 
Commission  intends  to  strengthen  educational  services  for  all  students  in  the 
Commonwealth .  and  to  ensure  that  educational  resources  and  services  are 
adequately,  appropriately  and  equitably  provided  to  each  and  every  student  in 
the  Commonwealth.  The  Commission  believes  that  by  making  recommendations 
that  strengthen  pre-referral  services  in  public  schools,  many  students  who 


The  House  Working  Group  was  convened  by  House  Speaker  Thomas  Finneran  to  review  Special 
Education  and  make  recommendations  to  improve  the  delivery  of  special  education  programs  to  children 
with  disabilities.  Summary  of  the  House  Working  Group  recommendations  attached  as  Appendix  A. 

Fifteen  statewide  educational  organizations  met  in  January,  1997  to  discuss  special  education  areas  of 
concern  and  to  identify  areas  of  common  ground.  The  results  of  their  meetings  were  summarized  in  a 
"Special  Education  Reform  Agreement"  dated  March  19,  1997. 

The  Massachusetts  Association  of  School  Superintendents  appointed  a  Task  Force  on  Special  Education. 
Their  final  report  was  "The  Impact  of  Special  Education  on  Educational  Reform,"  Dated  February,  1997. 
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encounter  difficulties  in  the  regular  education  classroom  will    be  expeditiously 
assisted  without  the  necessity  of  a  lengthy  referral  and  evaluation  process. 

The  Commission  reaffirms  the  Commonwealth's  commitment  to  students 
with  disabilities  and  resolves  that  appropriate  accommodations  and  necessary 
special  education  continue  to  be  provided  to  each  and  every  child  with  a 
disability.  Nothing  in  these  recommendations  or  in  any  guidelines  or  regulations 
issued  in  furtherance  of  these  recommendations  should  be  interpreted  to  hinder 
or  impair  the  right  of  a  parent,  teacher  or  other  person  to  refer  a  student  with  a 
disability  for  evaluation  or  to  obtain  special  education  services  for  disabled 
children.  The  recommendations  of  this  Commission   are  made  with  the  intent  of 
moving     toward      conformity     with  federal  standards  and  in  the  hope  of 
discouraging  destructive  adversarial  proceedings.    Schools  and  parents  must 
work  together  to  provide  quality  educational  services  to  all  students  in  the 
Commonwealth.  Free  and  appropriate  education  is  not  a  minimal  standard  and 
should  be  interpreted  in  concert  with  the  standards  that  the  Commonwealth 
adopts  for  the  education  of  all  of  fts  students.  It  should  represent  no  less  than  a 
full  commitment  to  providing  education  that  enables  students  to  develop  literacy 
skills,  to  achieve  educational  competencies  and  to  become  productive  members 
of    the  society.  Following  are  the  recommendations  of  the  Special  Education 
Study  Commission. 
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RECOMMENDATIONS      TO      CLARIFY  ELIGIBILITY     FOR      SPECIAL 

EDUCATION 


•  M.G.Lc  71 B  shall  be  amended  by  striking  out  the  words  "school  age  child 
with  special  needs"  and  inserting  in  place  thereof  the  words:  "school  age  child 
with  a  disability." 

•  The  Chapter  766  regulations  shall  be  revised  to  use  the  definitions  for 
learning  disability  and  emotional  disability  contained  in  the  federal  special 
education  statute,  the*  Individuals  with  Disabilities  Act  of  1990  (IDEA)4.  The 
existing  definition  of  specific  learning  disability  in  sec.  104.0b(i)  shall  be 
replaced  with  the  definition  of  specific  learning  disability  contained  in  IDEA 
regulations  at  34  CFR  300.7(b)(10)5: 

•  The  existing  definition  of  emotional  disability  in  CH.766  regulations  in 
sec.104.0b(i)  shall  be  replaced  with  the  definition  of  emotional  disability 
contained  in  IDEA  regulations  at  34  CFR  300.7(b)(9)6  provided  that: 


4  20  U.S.C.  Sees  1400  -  1485,  34  CFR  300  et  seq.  AH  other  definitions  in  the  Chapter  766  regulations  are 
retained. 
"(26)  Specific  learning  disability. — 

"(A)  In  general.— The  term  'specific  teaming  disability'  means  a  disorder  in  one  or  more  of  the  basic  psychological  processes 
involved  in  understanding  or  in  using  language,  spoken  or  written,  which  disorder  may  manifest  itself  in  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  do  mathematical  calculations. 

"(B)  Disorders  included.— Such  term  includes  such  conditions  as  perceptual  disabilities,  brain  injury,  minimal  brain  dysfunction, 
dyslexia,  and  developmental  aphasia. 

"(Q  Disorders  not  included.— Such  term  does  not  include  a  learning  problem  that  is  primarily  the  result  of  visual,  hearing,  or  motor 
disabilities,  of  mental  retardation,  of  emotional  disturbance,  or  of  environmental,  cultural,  or  economic  disadvantage. 
"Serious  emotional  disturbance:  is  defined  as  follows: 
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(i)  this  disability  category  shall  continue  to  be  named  "emotional 
disability"  rather  than  "seriously  emotionally  disturbed"; 

(ii)  the  phrase  "adversely  affects  educational  performance"  shall  be 
replaced  with  "which  leads  to  the  child's  inability  to  progress  effectively 
in  regular  education"; 

(iii)  the  sentence  stating  "the  term  includes  children  who  are 
schizophrenic  or  autistic"  shall  be  deleted;  and 

(iv)  the  sentence  stating  "the  term  does  not  include  children  who  are 
socially  maladjusted,  unless  it  is  determined  that  they  are  seriously 
emotionally  disturbed"  shall  be  replaced  by  a  sentence  that  states  "no 
child  shall  be  determined  to  be  a  child  with  a  disability  solely  because 
the  child's  behavior  violates  the  school's  discipline  code  or  solely 
because  the  child  is  involved  with  a  state  court  or  social  service  agency." 


RECOMMENDATIONS  THAT  BUILD  EDUCATIONAL  CAPACITY 

Pre-referral  Activities 

•  Curriculum  adjustments  and  planning  (CAP)  systems  shall  be  developed 
by  each  school  system  to  be  used  in  every  classroom.  The  goal  of 
developing  a  curriculum  adjustment  and  planning  system  is  to  assist  the 
regular  classroom  teacher  in  analyzing  and  accommodating  diverse 
learning  styles  and  through  mentoring  and  collaborating  to  adjust  the 
classroom  methods  and  materials  in  order  to  enable  students  to  acquire 


(i)  The  term  means  a  condition  exhibiting  one  or  more  of  the  following  characteristics  over  a  long  period  of 
time  and  to  a  marked  degree  that  adversely  affects  a  child's  educational  performance — 

(A)  An  inability  to  learn  that  cannot  be  explained  by  intellectual,  sensory,  or  health  factors; 

(B)  An  inability  to  build  or  maintain  satisfactory  interpersonal  relationships  with  peers  and  teachers; 

(C)  Inappropriate  types  of  behavior  or  feelings  under  normal  circumstances; 

(D)  A  general  pervasive  mood  or  unhappiness  or  depression;  or 

(E)  A  tendency  to  develop  physical  symptoms  or  fears  associated  with  personal  or  school  problems. 
(ii)  The  term  includes  schizophrenia.  The  term  does  not  apply  to  children  who  arc  socially  maladjusted, 
unless  it  is  determined  that  they  have  a  serious  emotional  disturbance. 
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the  concepts  and  skills  being  taught.     Since  80%  of  the  referrals  to 
special  education  originate  with  regular  education  teaching  staff,  the  best 
way  to  meet  students'  needs  is  by  building  the  capacity  of  the  teacher  to 
address  individual  learning  styles.  Thus  teachers  will  not  have  to  refer  a 
child  for  evaluation  in  order  to  obtain  assistance  in  helping  the  individual 
child.    Such  a  curriculum  adjustment  and  planning   process  will  serve  as 
an  "early  warning  system"  that  will  identify  student  learning  issues  in  a 
proactive,  constructive  and  cost  efficient  manner.     It  will    enable  the 
teacher. to  be  responsive  to  parental  concerns  about  children's  progress 
by  placing  such  concerns  in  a  constructive  rather  than  adversarial  context 
and  will  benefit  all  children,  not  just  children  in  special  education.     In 
addition  implementation  of  a  curriculum  adjustment  and  planning  process 
will  foster  teacher  collaboration  and  support  and  will  build  the  capacity  of 
the  educational  system  to  meet  the  needs  of  all  students. 

•  Parents  shall  receive  notice  of  implementation  of  Pre-referral  services. 

•  School  districts  shall  comply  with  the  six  week  timeline  for  Pre-referral 
activities  delineated  in  the  Department  of  Education  Eligibility  Guidelines 
for  Special  Education1 

•  In  order  to  further  enhance  Pre-referral  activities  M.G.L.c  71 B  s.  2  shall 
be  amended  to  state: 


Eligibility  Guidelines  for  Special  Education,  Massachusetts  Department  of  Education,  October  1994.p7  et 
seq. 
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...Such  efforts  may  include,  but  are  not  limited  to:  modifying  the  regular 
education  program,  the  curriculum,  teaching  strategies,  reading 
instruction,  environments  or  materials;  the  use  of  support  services;  the 
use  of  consultative  services;  and  building  based  student  and  teacher 
support  and  assistance  teams  to  meet  the  child's  need  in  the  regular 
education  classroom. 


Such  language  underscores  the  belief  that  a  certain  percentage  of  special 
education  referrals  arise  out  of  issues  related  to  reading  instruction.  By 
adding  attention  to  this  area  of  concern,  later  difficulties  may  be  avoided. 
There  is  a  recognized  need  for  additional  funds  for  a  reading  initiative  linked 
with  educational  reform  and  early  childhood  initiatives  to  ensure  that  children 
read  by  third  grade.  The  Special  Education  Study  Commission  recommends 
that: 

•  The  Department  of  Education  consider  this  issue  and  take  such  action  as 
it  deems  necessary. 

•  Appropriate  language  be  added  in  M.G.L.c.71  to  further  clarify  the  need 
for  support  and  assistance  to  students  in  the  regular  education  classroom 
and  to  emphasize  the  responsibility  of  the  regular  education  teacher  to 
address  the  needs  of  all  students  in  the  classroom. 

•  The  Department  of  Education's  budget  be  increased  by  $800,000  for  the 
purpose  of  increasing  the  frequency  of  monitoring  visits  to  school  district 
special  education  programs,  and  to  review  school  system  implementation 
of  curriculum  adjustment  and  planning   (CAP)  systems,  to  review  school 
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district  pre-referral  planning  .  and  special  education  eligibility 
determinations,  and  to  review  professional  development  activities  that 
enable  teachers  to  accommodate  diverse  learners  in  the  regular 
education  classroom. 


•  The  Department  of  Education  shall  analyze  school  system  compliance 
with  the  eligibility  guidelines  and  prepare  a  report  on  the  results  of  their 
analysis  and  their  recommendations. 

Training  for  Teachers  and  Administrators  * 

•  Teacher  and  administrator  preparation  is  a  crucial  factor  in  the  quality 
and  efficacy  of  special  education  services.  In  order  to  ensure  that  all 
personnel  have  basic  competencies  for  working  with  students  with 
disabilities,  prior  to  certification,  all  teachers  and  administrators  shall 
have  at  least  one  3-credit  course  in  strategies  for  effective  inclusive 
schooling  and  one  3-credit  course  in  effective  classroom  organization  and 
management.  In  addition,  teachers  and  administrators  shall  also  have 
practical  experience  in  the  application  of  these  strategies. 

•  Training  in  accommodating  diverse  learners  shall  also  be  provided  to  all 
current  teachers,  specialists,  teacher  aides,  and  administrators  and  shall 
be  included  in  the  Professional  Development  Plans  formulated  by  the 
school,  district  and  state,    and  a  portion  of  the   funds  made  available  to 
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school  districts  for  professional  development  under  Educational  Reform 
shall  be  earmarked  for  this  purpose. 

RECOMMENDATIONS    TO  ADOPT  CONSISTENT  STATE  AND   FEDERAL 
STANDARDS 

A  review  of  the  federal  obligations  contrasted  with  the  Massachusetts  mandates 
demonstrates  that  there  are  few  differences  between  the  Massachusetts  and 
Federal  requirements.8  The  Commission  considered  three  areas  where  there 
are  differences  between  the  state  and  federal  requirements:  the  description  of 
the  standard  for  special  education  services,  the  entitlement  to  second  opinions 
and    discipline  of  students  with  disabilities. 

Standard  for  Special  Education  Services 

The  Commission  heard  differing  viewpoints  on  whether  to  retain  the 
current  language  in  M.G.L.c  71 B  establishing  the  standard  for  special  education 
services  as  "maximum  feasible  development"  or  to  change  to  the  federal 
language  of  "free  and  appropriate  public  education."  Both  standards  require 
individualized  educational  programs  but  the  meaning  of  the  term  "maximum 
feasible  benefit"  and  whether  this  term  aptly  describes  the  standard  that 
Massachusetts  school  districts  should  follow  in  designing  individual  educational 
plans  has  been  at  issue. 


Sec  Massachusetts  Department  of  Education  summary  comparison  of  federal  and  state  requirements 
attached,  Appendix  B. 
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Chapter  71 B  requires  that  special  education  services  develop  the  child's 
individual  educational  potential.  The  statute   defined  free  and  appropriate  public 
education    as  services  that     "assure  maximum  possible  development."9    The 
case  of    David  P.    found  that  since  Massachusetts  law  mandated  a  level  of 
substantive  benefits  superior  to  that  of  the  federal  act,  the  state  standard  would 
be  utilized  as  determinative  of  what  was  an  appropriate  education.    This  case 
established  that  the  Massachusetts  standard  was  higher  and  required  school 
districts  to  exceed  a  free,  appropriate  public  education.10   Implementing  such  a 
standard  has  proven  to  be  problematic.  In  addressing    the  meaning  of  the  term 
"appropriate"  the  federal  Department  of  Education  has  stated  that: 


...there  is  no  specific  definition  in  Part  B  for  the  term  'appropriate*...  Part 
B  requirements  are  designed  so  that  each  child  with  a  disability  receives 
an  educational  program  that  addresses  that  child's  unique  educational 
needs...11 

Implementing  a  Massachusetts  standard  that  somehow  goes  beyond  this 

federal  standard  then  becomes  troublesome.  Requiring  school  districts  to  go 

beyond   the   development  of  a   program   that   addresses   a   child's    unique 

educational  needs  invites  disagreement.      Such  a  standard  creates  inequities 

with  school  districts  regular  education  and  creates  the  impression  if  not  the 


9  603  CMR  28?  11 0.0 

10  David  D.  v.  Dartmouth  School  Committee  775  F2d  41 1,  413  (1985). 

"  Letter  to  Anonymous,  20  IDELR  1 157,  (OSEP.  1992)  cited  in  Memo  to  Special  Education  Study 
Commission  from  Julia  Landau,  Massachusetts  Advocacy  Center,  February  12,  1997. 
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reality  that  students  with  disabilities  are  entitled  to  more  than  children  in  regular 
education. 

•  After  consideration  of  the  issues,  the  House  Working  Group  came  to  the 
conclusion  that  the  federal  language  provides  adequate  protection  for 
disabled  students.12  Forty  eight  states  follow  the  federal  language,  with  only 
Massachusetts  and  New  Jersey  maintaining  different  standards.  The 
Special  Education  Study  Commission  voted  to  concur  with  the  House 
Working  Group  recommendation  and  the  Commission  therefore 
recommends  that  the  Commonwealth  adopt  the  federal  standard  of  "free  and 
appropriate  education"  (FAPE)  for  the  delivery  of  special  education 
services.   13      In   order  to  ensure  that  the  change   in   standard   is   not 


A  minority  of  the  House  Working  Group  remained  unconvinced  of  the  need  and  advisability  of 
changing  the  standard  for  special  education  services  at  this  time.    See  minority  report  in  Appendix  A. 
Four  of  the  fifteen  members  of  the  Special  Education  Study  Commission  voted  against  the  adoption  of  the 
House  Working  Group  recommendations  including  this  recommendation. 

13   20U.S.C.§.1401: 

(16)  The  term  "special  education"  means  specially  designed  instruction,  at  no  cost  to  parents  or 
guardians,  to  meet  the  unique  needs  of  a  child  with  a  disability,  including  —  (A)  instruction  conducted  in 
the  classroom,  in  the  home,  in  hospitals  and  institutions,  and  in  other  settings;  and  (B)  instruction  in 
physical  education. 

(17)  The  term  "related  services"  means  transportation  and  such  developmental,  corrective,  and  other 
supportive  service  (including  speech  pathology  and  audiology,  psychological  services,  physical  and 
occupational  therapy,  recreation,  including  therapeutic  recreation  and  social  work  services,  and  medical 
and  counseling  services,  including  rehabilitation  counseling,  except  that  such  medical  services  shall  be  for 
diagnostic  and  evaluation  purposes  only)  as  may  be  required  to  assist  a  child  with  a  disability  to  benefit 
from  special  education,  and  includes  the  early  identification  and  assessment  of  disabling  conditions  in 
children. 

(18)  The  term  "free  appropriate  public  education"  means  special  education  and  related  services  that  — 
(A)  have  been  provided  at  public  expense,  under  public  supervision  and  direction,  and  without  charge,  (B) 
meet  the  standards  of  the  State  educational  agency,  (C)  include  an  appropriate  preschool,  elementary,  or 
secondary  school  education  in  the  state  involved,  and  (D)  are  provided  in  conformity  with  the 
individualized  education  program  required  under  section  I414(aX5)  of  this  title. 
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misinterpreted  and  that  appropriate  services   are   provided,   the  following 
additional  measures  are  recommended: 

•  Funding  of  a  3  year  program  to  monitor  and  evaluate  the 
implementation  of  the  FAPE  standard. 

•  Prior  to  implementation  the  Department  of  Education  shall  formulate 
directives,  guidelines  and  services  to  implement  the  FAPE  standard  and 
shall  conduct  training  sessions. 

•  The  Department  of  Education  shall  report  each  year  to  the  Joint 
Committee  on  Education  concerning  the  Implementation  of  the  FAPE 
standard. 

•  In  addition,  since  there  is  great  concern  over  the  lack  of  available 
resources,  and  in  light  of  the  substantial  duties  imposed  upon  local 
school  districts  by  federal  laws  it  is  recommended  that  appropriate 
members  of  the  Administration  and  the  General  Court  seek  a  meeting 
with  the  Congressional  delegation  to  raise  the  issue  of  the  need  for 
additional  special  education  resources. 
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Second  Opinions/Independent  Evaluations 

•  To  further  establish  consistency  between  the  federal  and  state  laws,  it  is 
recommended  that  Massachusetts  adopt  the  federal  provisions 
regarding  independent  evaluations.14 

•  The  Department  of  Education  shall  provide  training  and  guidelines  for 
school  districts  in  the  performance  of  thorough  initial  evaluations  with  the 
hope  that  consistency  and  understanding  of  purpose  will  reduce  the  need 
for  second  opinion/independent  evaluations. 

•    Every  effort  shall  be  made  to  ensure  that  independent  evaluations     are 
conducted  by  qualified,  independent,  and  impartial  examiners  who  are    not 


M  34  CFR  300.503  Independent  educational  evaluation. 

(a)  General.  (I)  the  parents  of  a  child  with  a  disability  have  the  right  under  this  part  to  obtain  an 
independent  educational  evaluation  of  the  child,  subject  to  paragraphs  (b)  through  (e)  of  this  section.  ... 
(3)  For  the  purposes  of  this  part 

(i)  "Independent  educational  evaluation"  means  an  evaluation  conducted  by  a  qualified  examiner  who  is 
not  employed  by  the  public  agency  responsible  for  the  education  of  the  child  in  question. 
(ii)"PubIic  expense"  means  that  the  public  agency  either  pays  for  the  full  cost  of  the  evaluation  or  ensures 
that  the  evaluation  is  otherwise  provided  at  no  cost  to  the  parent,  consistent  with  §  300.301. 

(b)  Parent  right  to  evaluation  at  public  expense.  A  parent  has  the  right  to  an  independent  educational 
evaluation  at  public  expense  if  the  parent  disagrees  with  an  evaluation  obtained  by  the  public  agency. 
However,  the  public  agency  may  initiate  a  hearing  under  300.506  to  show  that  its  evaluation  is 
appropriate.  If  the  final  decision  is  that  the  evaluation  is  appropriate,  the  parent  still  has  the  right  to  an 
independent  educational  evaluation,  but  not  at  public  expense. 

(c)  Parent  initiated  evaluations.  If  the  parent  obtains  an  independent  educational  evaluation  at  private 
expense,  the  results  of  the  evaluation  — 

(1)  Must  be  considered  by  the  public  agency  in  any  decision  made  with  respect  to  the  provision  of  FAPE  to 
the  child;  and 

(2)  May  be  presented  as  evidence  at  a  hearing  under  this  subpart  regarding  that  child. 

(d)  Requests  for  evaluations  by  hearing  officers.  If  a  hearing  officer  requests  an  independent  educational 
evaluation  as  part  of  a  hearing,  the  cost  of  the  evaluation  must  be  at  public  expense. 

(e)  Agency  criteria.  Whenever  an  independent  evaluation  is  at  public  expense,  the  criteria  under  which  the 
evaluation  is  obtained,  including  the  location  of  the  evaluation  and  the  qualifications  of  the  examiner,  must 
be  the  same  as  the  criteria  which  the  public  agency  uses  when  it  initiates  an  evaluation. 
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employed  or  affiliated  with  any  private  school  for  children  with  special  needs 
to  which  the  child  is  ultimately  referred. 

•  The  implementation  of  the  federal  standard  for  independent  evaluations  shall 
be  reviewed  as  part  of  the  Department  of  Education  monitoring  program 
described  above. 

Discipline 

The  Commission  considered  the  issue  of  suspension  and  expulsion  and  was 
contemplating  making  recommendations  as  part  of  this  Report.  The 
reauthorization  of  IDEA  occurred  as  the  Commission  was  concluding  its  work. 
The  Commission  will  defer  action  at  this  time  since  the  legal  issues  sub- 
committee of  the  House  Working  Group  will : 

•    Study  the  provisions  in  the  IDEA  reauthorization  relating  to  discipline  and 
determine  if  any  additional  action  is  necessary  by  September  15, 1997. 
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RECOMMENDATIONS  CONCERNING  SPECIAL  EDUCATION  FINANCE 

STATE/SCHOOL  DISTRICT  COST  SHARING 

In   order  to   develop   a   more   equitable,   effectively  structured   cost  sharing 
methodology,  it  is  recommended  that: 

•  Beginning  in  FY'99,  the  Commonwealth  shall  provide  reimbursement  for 
in-district15  special  education  services  when  costs  exceed  3  times 
Foundation  (average  state  wide).  The  percentage  of  reimbursement  shall 
be:  FY'99  -  50%,  FY*00  -  55%,  FT01  -  60%: 

•  Beginning  in  FY'99  the  Commonwealth  shall  provide  reimbursement  for 

* 

out-of-district  day  and  residential  programs  which  exceed  5  times 
Foundation  (average  state  wide).  The  percentage  of  reimbursement  shall 
be:  FT99  -  60%,  FY'OO  -  55%,  FT01  -.50%. 


These  recommendations  are  made  with  the  intention  of  eliminating  incentives 
which  may  currently  exist  toward  out-of-district  residential  placements  and  to 
encourage  school  districts  to -develop  in-district  and  collaborative  programs. 
These  recommendations  ensure  that  the  Commonwealth  will  also  continue  to 
provide  significant  help  with  the  cost  of  educating  students  out-of-district  when 
this  is  the  most  appropriate  placement.  In  addition,  the  Commission  recommends 
that: 


Eligible  programs  would  include  those  operated  by  the  school  district  and  those  operated  by 
collaboratives.  The  cost  sharing  methodology  shall  be  consistent  with  federal  requirements. 
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•  State  funds  available  to  reimburse  school  districts  for  cost  sharing  shall  be 
increased  by  approximately  $9-10  million. 

•  The  Department  of  Education  shall  monitor  special  education  enrollments 
and  shall  provide  technical  assistance  to  school  districts  that  significantly 
deviate  from  statewide  average  enrollments. 

•  State  funds  earmarked  for  Department  of  Education/Department  of  Mental 
Retardation  or  other  human  service  agency  inclusion  and  community 
service  program  shall  be  increased  from  $5  million  to  $7.5  million. 

The  Commission  was  also  concerned  with  several  other  issues  with  financial 
ramifications.  While  these  issues  are  outside  .the  purview  of  the  Special 
Education  Study  Commission  at  this  time,  they  do  require  and  deserve 
consideration.  There  is  presently  a  Tax  Alternative  Commission  which  is 
responsible  for  investigating  alternative  methods  of  funding  education.  The 
Special  Education  Study  Commission  makes  the  following  recommendations  to 
the  Tax  Alternative  Commission  for  research  and  resolution  : 

•  Consider  the  need  to  adjust  the  Foundation  Formula  to  reflect  the  actual 
cost  of  Special  Education,  actual  special  education  enrollment,  in-district 
and  out-of-district  average  costs,  the  costs  of  preschool,  and  average  pre- 
referral  costs. 

•  Consider  the  financial  impact  of  shifting  responsibility  for  children  from 
human  service  agencies  to  school  districts.  Historically  the  shift  in 
responsibility  was  not  accompanied  by  additional  state  resources.     The 
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Tax  Alternative  Commission  and  the  Joint  Committee  on  Human  Services 
and  Elderly  Affairs  should  consider  how  interagency  services  can  be 
strengthened  and  how  human  service  agencies  can  provide  support  and 
financial  assistance  to  keep  children  in  their  home  communities  and  to 
assist  school  districts  in  the  implementation  of  individual  educational 
plans. 

Consider  how  to  address  the  significant  costs  that  school  districts  incur 
transporting  children  with  disabilities.  Pilot  programs  should  be 
established  to  improve  out-of-district  transportation,  to  encourage  school 
districts  to  work  together  and  to  address  transportation  of  children  with 
disabilities. 


EMERGENCY  FUND 

School  districts  are  confronted  with  a  financial  crisis  when  students  with 
significant  disabilities  move  in  from  another  state  or  country.  As  these  students 
have  heretofore  been  unknown  to  the  school  district,  the  district  will  have  been 
unable  to  budget  for  these  services.  School  districts  are  faced  with  similar 
financial  crises  when  a  student  requires  an  unanticipated  and  expensive 
educational  placement.  The  Special  Education  Study  Commission  recommends 
that: 
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•  an  emergency  loan  fund  of  $500,000  be  established  as  a  resource  for 
school  districts  facing  unanticipated  and  significant  special  education 
expenses. 

MEDICAID  AND  INSURANCE 

There  are     some  areas  in  which  public  schools  could  improve  financial 
participation  by  insurers: 

•    School  districts  should  seek  federal  reimbursement  for  medical  services 
provided  as  part  of  special  education  to  Medicaid  eligible  students.  One 
disincentive  to  school  districts  seeking  Medicaid  reimbursement  is  that 
under  present  laws,  any  reimbursements  that  are  received  go  directly  to 
the  city  or  town's  general  fund  and  may  not  be  available  to  the  school 
district.     In  such  a  case,     the  school  district  incurs  costs  related  to 
submitting   the    Medicaid   claim,    but   does    not   receive   the   financial 
reimbursement.    While      such  reimbursements  benefit  the  municipality, 
school    districts    would     have    more    incentive    to    claim    Medicaid 
reimbursement   if  they   were   to    receive    at   least   a    portion    of  the 
reimbursements  directly. 

«  Therefore,  it  is  recommended  that  legislation  be  filed  that  would  require 
that  school  districts  receive  at  least  50%  of  municipal  Medicaid 
reimbursement.  Some  school  districts  currently  receive  more  than  50%  of 
such  reimbursements.  It  is  the  intent  of  the  House  Working  Group  and  the 
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Commission    that    no    school    district    shall    receive    less    in    Medicaid 
reimbursements  than  they  are  now  presently  receiving.16 

Private  insurers  should  provide  reimbursement  or  payment  for  eligible 
medical  services  provided  to  children  with  disabilities.  This  issue, 
however,  requires  additional  study.  By  September  15,  1997,  the  Legal 
Issues  Subcommittee  of  the  House  Working  Group  shall  make 
recommendations  regarding  the  adoption  of  statutes  and  regulations  that 
ensure  third  party  payer  responsibility  for  eligible  goods  and  services 
provided  to  school  age  children.  Recommendations  should:  (a)  ensure 
that  parents  are  encouraged  to     access  "health  insurance  for  eligible 

s 

services,  (b)  prevent  insurers  from  shifting  costs  for  eligible  services  to 
schools,  (c)  exclude  services  provided  as  part  of  IEP  from  being 
included  in  lifetime  caps,  (d)  ensure  that  school  districts  are  responsible 
for  copayments  and  deductibles,  (e)  ensure  that  children  are  not  denied 
insurance  coverage  because  a  school  district  is  already  providing  services 
and  (f)  ensure  that  an  insurer  cannot  deny  coverage  to  a  child  because  of 
disability  or  condition. 


16 


Regional  school  districts  currently  receive  100%  of  such  reimbursements. 
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CHILDREN  IN  FOSTER  CARE 

Children  with  significant  disabilities  who  are  placed  in  foster  care  homes  outside 
of  their  home  district  can  create  unanticipated  budgetary  demands  on  the 
receiving  school  district  budgets.  In  addition,  the  state  has  an  obligation  to 
provide  educational  services  to  children  who  are  abandoned  and  have  no 
parents  residing  in  the  state.  Therefore,  it  is  recommended  that  the 
Commonwealth  expand  the  current  programs  for  these  two  categories  of  children 
and  provide: 

•  Full  funding  for  special  education  costs  of  children  in    foster  care  in  a 
community  other  than  their  home  school  district. 

•  Full  funding  for  the  cost  of  educating  state  wards. 


COLLABORATIVES 

Collaboratives  provide  a  mechanism  for  school  districts  to  cooperate  in  providing 
services  that  would  prove  more  costly  for  a  single  district  to  offer.  By 
collaborating  and  cooperating  with  other  school  districts,  collaboratives  enable 
school  districts  to  achieve  economies  of  scale  and  to  utilize  group  purchasing 
leverage.  Collaboratives  provide  a  mechanism  for  school  districts  to  expand 
their  capacity  to  provide  special  education  services  in  or  near  the  child's  local 
district.  It  is  recommended  that  the  Department  of  Education: 
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•  Encourage  the  use  of  collaboratives  for  services  including   transportation, 
educational  services,  training,  technical  assistance  and  technology. 

•  Establish  regional  and  state  wide  collaborative  networks. 

•  Study  the  cost  savings  for  a  system  participating  in  a  collaborative. 

•  Include  collaboratives      in  grant  programs  and  in  cost  sharing  plans  so 
that  there  is  a  greater  incentive  for  school  districts  to  use  collaboratives. 

•  Adjust  the  School  Building  Assistance  Bureau  (SBAB)  formula  to  provide 
incentives  for  inclusion  of  space  for  programs  for  children  with  disabilities 
administered  by  educational  collaboratives,  and  adjust  the  SBAB  formula 
to  provide  a  priority  for  funds  which  provide  physical  access,  allowing 
expenditures  smaller  than  $100,000  for  accessibility. 

In  addition,  the  Special  Education  Study  Commission  recommends  that: 

•  School    districts    shall    be    provided    with    additional    transportation 
reimbursement  when  using  collaborative  services. 

•  School  districts  shall  designate  a  collaborative  that    will  provide  these 
services. 

Incentives 

The  House  Working  Group  recommended  and  the  Special  Education  Study 
Commission  concurs  that  incentive  programs  be  developed  that  encourage 
school  districts  and  collaboratives  to  improve  the  quality  and  cost  effectiveness 
of  special  education.  As  a  first  step  the  Department  of  Education  shall: 
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•     Fund  inclusion  grants  aimed  at  developing  innovative  programs. 
OTHER  RECOMMENDATIONS 

Out  of  State  Private  Schools 

•  Students  shall  attend  appropriate  programs    within  the  child's  local  school 

district  in  so  far  as  it  is  feasible.  Therefore,  school  districts  shall 
thoroughly  consider  all  in-district  and  in-state  programs  before 
recommending  placement  in  out-of-district  or  out-of-  state  programs. 

Charter  and  Choice  Schools 

•  Charter  and  choice  schools  are  expected  to  comply  with  MGL  ch.  71 B  and 
with  the  Chapter  766  regulations  in  all  respects.  In  the  event  that  the 
school's  efforts  to  address  a  child's  special  education  needs  are  not 
successful  and  placement  in  a  private  day  or  residential  school  is  being 
considered,  the  team  shall  be  convened  to  develop  the  individual 
educational  plan.  Advance  notice  of  the  team  meeting  shall  be  given  to 
the  child's  local  school  district,  and  a  representative  of  the  district  shall 
participate  in  the  development  of  the  IEP. 
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HOUSE  SPECIAL  EDUCATION  WORKING  GROUP 


i 


Rep.  Lid  a  Harkins 


Rep.  Robert  DeLeo 


--  ■  »     i .       ..  .   .  * 

Rep.  ShWle3rOwens-Hi6ks 


&LQ>s,jaA 


Rep.  Barbara  Hylana 


7/       Repy^Iichael  Ruane 


Rep.  Patricia  Walrath 


Members  of  the  House  Working  Groups  voting  to  adopt: 

Representative  Lida  E.  Harkins 
Representative  Michael  P.  Cahill 
Representative  Nancy  A.  Flavin 
Representative  James  Fagan 
Representative  Barbara  Gardner 
Representative  Robert  S.  Hargraves 
Representative  Barbara  Hyland 
Representative  Marie  Parente 
Representative  Michael  Ruane 
Representative  John  Stefanini 
Representative  Patricia  Walrath 


Members  of  the  House  Working  Group  voting  not  to  adopt: 

Representative  Robert  DeLep 
Representative  Ellen  Story 


APPENDIX  A 

REPORT  OF  THE  HOUSE  WORKING  GROUP 
ON  SPECIAL  EDUCATION 


In  January  House  Speaker  Thomas  Finneran  appointed  a  Working 
Group  to  review  Special  Education  and  make  recommendations  to 
improve  the  delivery  of  special  education  programs  to  children  with 
disabilities.  The  Speaker  appointed  the  following  members  to  the 
House  Working  Group: 

Representative  Lida  Harkins,  Chair 

Representative  Michael  Cahill " 
Repcesentatfve  Robert  DeLeo 
Representative  James  Fagan 
Representative  Nancy  Flavin 
Representative  Barbara  Gardner 
Representative  Robert  Hargraves 
Representative  Barbara  Hyland 
Representative  Harold  Lane 
Representative  Shirley  Owens-Hicks 
Representative  Marie  Parente 
Representative  Michael  Ruane 
Representative  John  Stefanini 
Representative  Ellen  Story 
Representative  Patricia  Walrath 

Special  Education  has  been  the  subject  of  numerous  and 
exhaustive  studies  by  public  and  private  agencies  since  its 
enactment  in  1972.  Over  the  years  it  has  been  necessary  to  enact 
changes  in  the  statute  to    update  our  Special  Education  system. 
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Since  20  years  have  passed  since  the  law  was  enacted,  the 
Speaker  convened  this  working  group  to  identify  issues  that  needed 
to  be  addressed.  The  Legislature  has  now  also  had  the  benefit  of 
four  years  of  progress  towards  the  goal  of  Educational  Reform.  The 
overriding  goal  of  the  Legislature  then  is  to  enact  necessary 
measures  that  would  ensure  the  development  of  a  single 
educational  system  in  the  Commonwealth  that  equitably  addresses 
the  needs  of  all  students  in  a  coherent  manner. 

As  the  result  of  the  efforts  of  the  House  Working  Group  a  series  of 
recommendations  is  hereby  presented  for  consideration  and  action. 
Recommendations  have  been  made  by  three  sub-committees  that 
considered  Pre-referral,  Budgetary,  and  Legal  Issues. 
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HOUSE  WORKING  GROUP  RECOMMENDATIONS 

I.  RECOMMENDATIONS  OF  THE  PREREFERRAL  SUBCOMMITTEE 
A  Prereferral 

1.  Curriculum  adjustments  and  planning  (CAP)  systems  shall  be  developed  by  each 
school  system  to  be  used  in  every  classroom. 

2.  M.G.L.c  71B  s.  2  shall  be  amended  to  state: 

...Such  efforts  may  include,  but  are  not  limited  to:  modifying  the 
regular  education  program,  the  curriculum,  teaching  strategies, 
reading  instruction,  environments  or  materials;  the  use  of  support 
services;  the  use  of  consultative  services;  and  building  based  student 
and  teacher  support  and  assistance  teams  to  meet  the  child's  need  in 
the  regular  education  classroom. 


3.  Appropriate  language  shall  be  added  in  M.G.L.c.71  to  further  clarify  the  need  for 
support  and  assistance  to  students  in  the  regular  education  classroom. 

4.  The  Department  of  Education's  (DOE)  budget  shall  be  increased  by  $800,000  a  year 
for  the  purpose  of  monitoring  school  district  special  education  programs,  to  review  school 
system  implementation  of  the  curriculum  adjustment  and  planning  (CAP)  system,  to  review 
school  district  prereferral  planning  and  special  education  eligibility  determinations,  and  to 
review  professional  development  activities  that  enable  teachers  to  accommodate  diverse  learners 
in  the  regular  education  classroom. 

5.  The  Department  of  Education  shall  analyze  school  system  compliance  with  the 
eligibility  guidelines  and  prepare  a  report  on  the  results  of  their  analysis  and  their 
recommendations. 


B.  Training  for  Teachers  and  Administrators 

1 .  Teachers  and  administrators  shall  have  at  least  one  3-credit  course  in 
strategies  for  effective  inclusive  schooling  and  one  3-credit  course  in  effective  classroom 
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organization  and  management  and  shall  have  experience  in  the  practical  application  01 
these  strategies. 

2.  Training  in  accommodating  diverse  learners  shall  be  included  in  the 
Professional  Development  Plans  formulated  by  the  school,  district  and  state  and  a 
portion  of  the  funds  made  available  to  school  districts  for  professional  development 
under  Education  Reform  shall  be  earmarked  for  this  purpose. 


C.  Children  in  Foster  Care 


1.  Fully  fund  special  education  costs  of  foster  children  who  are  attending  school  outside 
of  their  home  school  district 


2.  Fully  fund  special  education  costs  of  state  wards 


IL  RECOMMENDATIONS  OF  THE  LEGAL  ISSUES  SUBCOMMITTEE 
A.  Free  and  Appropriate  Public  Education 

1.  Adopt  the  federal  standard  of  free  and  appropriate  education  (FAPE)  for  the  delivery 
of  Special  Education  Services. 

2.  Fund  3  year  program  to  monitor  and  evaluate  the  implementation  of  the  FAPE 
standard. 

3.  DOE  shall  formulate  directives,  guidelines  and  services  to  implement  the  FAPE 
standard  and  conduct  training  sessions. 

4.  DOE  shall  report  each  year  on  implementation  of  FAPE  standard. 

5.  Raise  the  issue  of  the  need  for  additional  special  education  resources  with  federal 
representatives. 

Minority  Report:  Study  potential  harm  and/or  benefits  of  implementing  the  FAPE 
standard  including:  analysis  of  cost  implications  of  retaining  present  standard;  analysis  of  cost 
implications  of  implementing  the  federal  standard;  implications  for  placing  students  with  special 
needs  in  most  restrictive  programs;  the  feasibility  of  establishing  a  single  consistent  standard; 
and  the  ramifications  of  changing  the  standard  for  children  with  disabilities. 

B.  Second  Opinions/Independent  Evaluations 

1 .  Adopt  the  federal  standard  for  obtaining  an  independent  evaluation. 
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2.  The  DOE  shall  provide  training  and  guidelines  for  school  districts  in  the  pertormance 
of  thorough  original  evaluations  with  the  hope  that  consistency  and  understanding  of  purpose 
will  reduce  the  need  for  second  opinion/independent  evaluations. 

3.  Require  that  independent  evaluations  be  conducted  by  a  qualified,  independent,  and 
impartial  examiner  who  is  not  employed  or  affiliated  with  any  private  school  for  children  with 
special  needs  to  which  the  child  may  be  referred. 

4.  The  implementation  of  the  federal  standard  for  independent  evaluations  shall  be 
evaluated  as  part  of  the  monitoring  program.  (II.A.2.above). 

5.  Rates  shall  be  established  for  educational  assessments  conducted  or  performed  by 
psychologists  and  other  trained  certified  educational  personnel. 

C.  Suspension  and  Expulsion 

1.  Study  the  provisions  in  the  IDEA  reauthorization  relating  to  discipline  and  determine 
if  any  additional  action  is  necessary.  Said  study  to  be  completed  by  September  15. 

D.  Insurance 

1.   By  September  15,  1997,  the  Legislature  will  study  and  make  recommendations 
regarding  the  adoption  of  statues  and  regulations  that  ensure  third  party  payer  responsibility  for 
goods  and  services  provided  to  school  age  children.  Such  language  should  (a)  make  sure  that 
parents  are  encouraged  to  access  health  insurance  for  eligible  services,  (b)  prevent  insurers  from 
shifting  costs  for  eligible  services  to  schools,  (c)  exclude  services  provided  as  part  of  IEP  from 
being  included  in  lifetime  caps,  (d)  make  school  district  responsible  for  copayments  and 
deductibles. 


m.  RECOMMENDATIONS  OF  THE  BUDGETARY  SUBCOMMITTEE 
A.  State/School  District  Cost  Sharing 


1.    Beginning  in  FY'99  provide  reimbursement  for  in-district  special  education 
services  when  costs  exceed  3  times  Foundation  (average  state  wide).  The  percentage  of 
reimbursement  shall  be  FY'99  -  50%,  FY'OO  -  55%,  FY'01  -  60%.  Reimburse  out-of-district  day 
and  residential  programs  which  exceed  5  times  Foundation.  The  percentage  of  reimbursement 
shall  be  FY'99  -  60%,  FY'OO  -  55%,  FY'0 1  -  50%. 

2.  Funds  available  to  reimburse  school  districts  for  cost  sharing  shall  be 
increased  by  $9  million. 

3.  Expand  earmarking  for  DOE/DMR  inclusion  and  community  service 
program. 

B.  Collaboratives 
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provide  services,  including  transportation,  educational  services,  training,  technical  assistance  and 
technology,  and  shall  establish  regional  and  state-wide  networks. 

2.  School  districts  shall  designate  a  collaborative  that  will  provide  these  services. 

3.  DOE  shall  study  the  cost  savings  for  a  system  participating  in  a  collaborative. 

4.  Collaboratives  shall  be  included  in  grant  programs  and  in  cost  sharing  plans  so 
that  there  is  a  greater  incentive  for  school  districts  to  use  collaboratives. 

5.  School  districts  shall  be  provided  with  additional  transportation 
reimbursement  when  using  collaboratives. 

6.  Adjust  the  School  Building  Assistance  Bureau  (SBAB)  formula  to  provide 
incentives  for  inclusion  of  space  for  programs  for  children  with  special  needs  administered  by 
educational  collaboratives,  and  adjust  the  SBAB  formula  to  provide  a  priority  for  funds  which 
provide  physical  access,  allowing  expenditures  smaller  than  $100,000  for 

accessibility. 


C.  Medicaid 

1.  Seek  federal  reimbursement  for  medical  SPED  costs  for  Medicaid  eligible 
students. 

2.  Require  that  school  districts  receive  a  minimum  50%  of  municipal  Medicaid 
reimbursement 


D.  Incentives 

1 .  Develop  a  number  of  incentive  programs  for  school  districts  and 
collaboratives  to    improve  the  quality  and  efficiency  of  special  education.. 

2.  DOE  shall  fund  inclusion  grants  aimed  at  developing  innovative  programs. 

IV.  OTHER  RECOMMENDATIONS 

A.  Private  Schools 

Ensure  that  School  districts  thoroughly  consider  all  in-state  programs  before 
students  are  sent  to  out-of-state  programs  . 

B.  Charter  and  Choice  Schools 
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If  the  individual  educational  plan  (lfcf ;  ior  a  stuaeiu  emou 
choice  school  determines  that  the  student's  special  education  needs  cannot  be  met  at  the  charter 
or  choice  school  by  providing  special  education  and  related  services  in  that  setting  &e  charter  or 
choice  school  shall  transfer  programmatic  and  fiscal  responsibility  for  the  students  IEP  to  the 
school  district  in  which  the  student  resides.  The  above  language  will  amend  G.L.c.71  s.89 
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The  minority  report  recommends  that  the  legislature  tund  a  study  u»    wi«.^»..-i..  i.^u^lyi^  ^wtolu 
to  be  completed  within  a  year.    This  study  is  essential  to  determine  whether  repeal  of  "maximum 
feasible  benefit"  would  produce  significant  cost  savings,  and  whether  repeal  would  have  harmful 
ramifications  for  children  with  disabilities. 

The  minority  report  supports.the  recommendations  of  the  Special  Education  Reform  Agreement 
(March,  1997)  regarding  "maximum  feasible  benefit".    Specifically,  the  minority  report 
recommends  a  time-limited,  focused  study  which  will  examine  the  potential  harm  and/or  benefits 
of  changing  to  the  federal  standard,  including  an  analysis  of:  the  cost  implications  of  retaining  the 
standard;  the  cost  implications  of  changing  the  standard;  the  implications  for  placing  students 
with  special  needs  in  the  most  restrictive  programs;  the  feasibility  of  establishing  a  single, 
consistent  standard  with  the  federal  standard;  and  the  ramifications  for  children  with  disabilities. 

A  study  of  "maximum  feasible  benefit1'  is  warranted  for  many  reasons. 

1)  It  is  very  likely  that  repeal  of  "maximum  feasible  benefit"  would  harm  many  children 
with  special  needs.  The  standard  is  used  to  overcome  discriminatory  views  about  the  limited 
potential  of  children  with  special  needs,  not  to  obtain  programs  that  are  necessarily  more  costly. 
Parents  frequently  rely  on  the  standard  to  obtain  education  ^programs  in  the  least  restrictive 
environment  For  example,  parents  of  a  child  with  Down  Syndrome  have  used  the  standard  to 
argue  that  their  child  should  be  provided  the  opportunity  to-Iearn  literacy,  communication,  and 
socialization  skills,  despite  the  school  system's  initial  assumption  that  their  child  could  not  benefit 
from  reading  instruction  and  should  be  placed  in  a  segregated  special  education  program.  With 
the  standard,  the  school  broadened,  or  maximized  their  assumptions  about  what  a  child  with 
mental  retardation  could  learn  or  benefit  from.  The  child  was  successfully  included  within  regular 
education,  and  is  learning  to  read. 

Further,  repeal  would  have  the  most  devastating  impact  on  low-income  children  with  special 
needs.  Some  school  systems  will  be  pressured  to  make  across  the  board  cuts  in  their  budget  in 
response  to  the  repeal  of  the  standard.  The  superintendent  in  a  Massachusetts  city  has  already 
been  directed  to  prepare  a  budget  for  next  year  reflecting  a  25%  cut,  in  anticipation  of  repeal  of 
the  "maximum  feasible  benefit"  standard.  All  the  parties  agree  that  cuts  of  this  magnitude  would 
be  devastating  for  children.  The  children  receiving  services  necessary  to  participate  in  the 
mainstream  would  most  likely  be  affected  by  such  across  the  board  cuts.  Even  if  the  courts 
ultimately  rule  against  such  cuts  in  services,  children  would  be  without  necessary  services  for 
years.  Children  who  are  low-income  will  be  extremely  vulnerable,  for  they  will  not  have  the 
resources  necessary  to  obtain  representation. 

2)  No  available  data  indicate  that  the  "maximum  feasible  benefit"  standard  leads  to  more 
costty  programs.    Nationally,  special  education  per-pupil  costs  are  approximately  twice  as  high 
as  regular  education  per-pupil  costs.  Massachusetts  costs  are  consistent  with  these  national  rates. 
In  recognition  of  the  disparity  in  costs.  Congress  has  significantly  increased  die  federal  allocation 
of  funds. 

Proponents  of  repeal  of  the  standard  acknowledge  that  mere  are  no  data  demonstrating  potential 
cost  savings.   In  fact,  much  of  the  debate  centers  on  individual  anecdotes  which  support  both 
sides  of  the  debate.    Furthermore,  those  who  support  repealing  the  standard  concur  (hat  any 
potential  savings  will  be  small,  and  no  where  near  the  magnitude  of  savings  projected  by  the 


:  3)  Some  states  that  use  the  federal  standard  have  much  higher  out-of-district  rates.  Data 
from  the  federal  Department  of  Education  show  that  New  Hampshire  has  residential  school  rates 
that  are  three  times  as  high  as  Massachusetts,  while  Connecticut  and  Rhode  Island  have  f 

residential  private  school  placement  rates  that  are  twice  as  high  as  the  Commonwealth. 

Before  acting  in  haste  to  repeal  the  Commonwealth's  25  year  statutory  mandate,  it  is  important  to 
examine  national  data,  which  illustrate  that  "maximum  feasible  benefit"  does  not  lead  to  higher 
placement  rates  for  the  most  expensive  out-of-district  programs. 

4)  There  is  no  basis  to  suggest  the  federal  standard  ("free  and  appropriate  public 
education"  )  can  be  interpreted  more  consistently  or  predictably  than  the  state  standard. 
Both  standards  are  defined  based  on  the  needs  of  each  individual  chiid.  Thus,  repealing 
"maximum  feasible  benefit"  will  not  alleviate  the  requirement  to  interpret  the  standard  of  service 
in  light  of  each  child's  needs  on  a  yearly  basis. 

Furthermore,    the  "maximum  feasible  benefit"  standard  is  not  too  broad  or  unlimited.  The  two 
leading  cases  in  the  federal  appellate  court  have  stated  thaUhe  higher  Massachusetts  standard  does 
not  require  school  systems  to  provide  programs  which  will^maximize  a  child's  academic  potential, 
and  private  placements  were  denied  in  both  cases. 

Similarly,  hearing  officers  at  the  Massachusetts  Bureau  of  Special  Education  Appeals  have 
consistently  limited  the  services  available  under  "maximum  feasible  benefit".  In  fact,  state  data 
show  that  schools  won  70%  of  the  hearings  in  school  year  1995-96.  Ch.766  was  amended  in 
1990  and  1991  strengthening  the  requirement  to  educate  students  in  the  mainstream.  The 
percentage  of  hearings  won  by  school  systems  has  consistently  increased  since  the  time  these 
amendments  were  made. 

5)  The  "maximum  feasible  benefit"  standard  has  no  impact  on  special  education  eligibility. 
There  is  no  basis  for  the  argument  that  repeal  of  the  state  standard  would  limit  eligibility  for 
special  education.  The  "maximum  feasible  benefit"  standard  is  not  more  specific  about  "who 
qualifies  for  special  education".  In  fact,  the  standard  has  no  bearing  on  special  education 
eligibility  criteria.     "Maximum  feasible  benefit"  is  only  relevant  when  developing  a  child's 
program  after  a  child  has  been  determined  to  be  eligible  for  special  education. 

6).  Administrators,  educators,  parents  and  advocates  support  the  need  for  a  study. 
Support  for  the  study  is  unanimous  and  consistent  from  a  variety  of  diverse  statewide 
organizations,  including  superintendents,  school  committees,  teachers  unions,  special  education 
directors,  parents,  and  advocates.  These  diverse  organizations  recognize  that  a  time-limited  study 
will  enable  legislators  to  develop  an  approach  based  on  solid  information,  rather  than  anecdote. 

Further,  if  the  House  Special  Education  Working  group  proposes  to  repeal  "maximum  feasible 
benefit",  it  becomes  more  critical  to  maintain  parents'  access  to  independent  evaluations.   It  is  not 
sound  policy  to  substantially  weaken  parents'  independent  evaluation  rights  during  a  time  period 
where  second  opinions  may  be  essential  to  protect  against  across  the  board  budget  cuts. 

In  conclusion,  the  stakes  for  children  with  disabilities  are  high,  and  require  careful  consideration. 
A  time-limited  study  of  "maximum  feasible  benefit"  is  warranted  to  ascertain  the  impact  on 
children  with  disabilities  before  the  legislature  moves  forward. 


APPENDIX  B 

AN  ANALYSIS  OF  FEDERAL  AND  STATE  SPECIAL  EDUCATIONAL  LAWS 

(from  the  Massachusetts  Department  of  Education) 

Federal  Law  and  regulations:  Individuals  with  Disabilities  Education  Act  (IDEA), 
formerly  the  Education  of  the  Handicapped  Act;  enacted  1975,  effective  1978,  20  U.S.C. 
s.  1400  et  seq.;  34  Code  of  Federal  Regulations  Part  300. 

Sate  law:  Chapter  766  of  the  Acts  of  1972;  enacted  1972;  effective  1974,  G.L.c.  7  IB. 

REQUIREMENTS  OF  FEDERAL  LAW  THAT  APPLY  IN  ALL  STATES  WHICH  RECEIVE  FUNDS 
UNDER  THE  IDEA: 

Major  Substantive  and  Procedural  Provisions: 

*  Right  to  a  free  appropriate  public  education  for  all  students  with  disabilities  at  no  cost 
to  parents)  or  guardian; 

*  Obligation  to  place  students  with  disabilities  in  the  least  restrictive  environment 
appropriate  to  meet  their  needs; 

*  Obligation  to  provide  a  continuum  of  placements  including  regular  classes,  separate 
classes,  home  and  hospital  instruction,  and  separate  day  and  residential  schools; 

*  Eligibility  by  disability  category; 

*  Obligation  to  obtain  parental  consent  to  an  initial  special  education  evaluation  and 
initial  placement  of  a  student  in  a  special  education  program; 

*  Parental  right  to  written  notice  before  a  school  committee  proposes  or  refuses  to 
initiate  or  change  the  identification,  evaluation,  or  educational  placement  of  the  student  or 
the  provisions  of  a  free  appropriate  public  education  to  the  student; 

*  Right  to  an  independent  evaluation; 

*  Right  to  an  impartial  due  process  hearing  to  resolve  disputes; 

*  Right  to  attorney  fees  for  parent(s)  or  guardian  who  prevails  in  a  due  process  hearing  or 
court  appeal; 
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Major  Substantive  and  Procedural  Provisions  (continued)  : 

*  Right  to  a  surrogate  parent  to  act  for  any  student  when  parent(s)  or  guardian  is  either 
unknown  or  unavailable  or  when  such  child/youth  is  a  ward  of  the  state; 

*  Right  to  an  Individualized  Educational  Plan  (IEP)  developed  by  a  group  composed  of 
professionals  and  parent(s)  or  guardian; 

*  Right  to  receive  related  services  to  assist  the  student  with  disabilities  to  benefit  from 
special  education  including;  transportation;  speech  pathology  and  audiology; 
psychological  services;  physical  and  occupational  therapy;  recreation,  including 
therapeutic  recreation  and  social  work  services;  early  identification  and  assessment  of 
disabilities  in  children;  counseling  services,  including  rehabilitation  counseling;  and 
medical  services  for  diagnostic  and  evaluation  purposes; 

/ 

*  Right  to  nondiscriminatory  testing  and  evaluation; 

V 

*  Guarantee  of  policies  and  procedures  to  protect  the  confidentiality  of  data  and 
information. 


Administrative  Responsibilities  of  the  Massachusetts  Department  of 
Education  and  School  Committees: 

*  Development  of  a  State  Plan  by  the  state  education  agency; 

*  Development  of  an  application  (LEA  Plan)  by  the  school  committee; 

*  Development  and  implementation  of  a  comprehensive  system  of  personnel 
development  (CSPD)  by  state  education  agency  and  school  committees; 

*  Detailing  of  procedures  at  the  state  and  school  district  level  to  engage  in  active, 
ongoing  child  find  within  the  age  range  of  birth  through  21; 

*  Establishment  of  a  State  Advisory  Commission  for  Special  Education; 

*  Establishment  of  procedures  by  the  state  education  agency  to  receive  complaints  of 
violation  of  the  IDEA. 
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Provisions  of  Chapter  766  Not  Required  By  Federal  Law: 

*  Non-categorical  eligibility; 

*  Maximum  possible  development/maximum  feasible  benefit  as  the  measure  of 
appropriateness  for  special  education; 

*  Presumption  of  parental  authority  to  remove  student  from  special  education; 

*  Placement  in  special  education  program  with  prior  consultation,  evaluation,  re- 
evaluation,  and  consent  as  required  by  Chapter  766  Regulations; 

*  Specific  timelines  for  referral  and  evaluation. 
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The  full  membership  of  the  Special  Education  Study  Commission  met  on  June  16,  1997 
in  the  Senate  Reading  Room  to  review  the  recommendations  of  the  House  Working 
Group,  the  Special  Education  Reform  Agreement  and  the  Massachusetts  Association  of 
Superintendents.  Following  presentations  in  which  the  three  documents  were  reviewed, 
the  following  recommendations  were  adopted: 

That  the  Recommendations  of  the  House  Working  Group  be  adopted  as  the 
Recommendations  of  the  Special  Education  Study  Commission. 

That  M.G.L.C  71B    be  amended  by  striking  out  the  words  "school  age  child  with  special 
needs"  and  inserting  in  place  thereof  the  words:  "School  age  child  with  a  disability." 

That  the  Ch.766  regulations  be  revised  in  accordance  with  the  recommendations  of  the 
Special  Education  Reform  agreement  to  use  the  federal  definitions  for  learning  disability 
and  emotional  disability. 

That  school  districts  be  required  to  notify  parents  of  the  implementation  of  prereferral 
services  and  that  there  be  a  maximum  6  weeks  timeline  to  determine  whether  prereferral 
activities  will  enable  the  student  to  progress  effectively  in  regular  education. 

That  the  Special  Education  Study  Commission  refer  the  recommendation  of  the  Special 
Education  Reform  Agreement  regarding  the  funding  of  a  reading  initiative  to  the  Task 
Force  on  Alternative  Educational  Funding. 

That  the  Legislative  study  on  insurance  include  the  following  provisions  as  long  as  they 
may  be  legally  required: 

(i)that  a  child  cannot  be  denied  insurance  coverage  because  a  school  system  is  already 
providing  services,  and  (ii)  insurers  cannot  deny  coverage  to  a  child  because  of  a 
disability  or  condition. 

That  the  Special  Education  Study  Commission  support  the  establishment  of  an 
emergency  fund  for  unanticipated  significant  cost  increases  and  to  cover  students  who 
move  in  from  another  state  or  country. 

That  the  Special  Education  Study  Commission  request  that  the  Tax  Alternative 
Commission  consider  the  need  to  adjust  the  foundation  formula  to  reflect  the  actual  costs 
of  special  education,  the  actual  special  educational  enrollment,  the  in-district  and  out-of- 
district  average  cost,  the  costs  of  special  education  preschool  and  the  average  prereferral 
costs.  And  that  the  Tax  Alternative  Commission  also  consider  the  need  to  fund  special 
education  transportation  under  the  same  regulations  as  regional  school  transportation. 
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^The  minority  report  recommends  that  the  legislature  fund  a  study  of  "maximum  feasible  benefit" 
to  be  completed  within  a  year.    This  study  is  essential  to  determine  whether  repeal  of  "maximum 
feasible  benefit"  would  produce  significant  cost  savings,  and  whether  repeal  would  have  harmful 
ramifications  for  children  with  disabilities. 


The  minority  report  supports.the  recommendations  of  the  Special  Education  Reform  Agreement 
(March,  1997)  regarding  "maximum  feasible  benefit".    Specifically,  the  minority  report 
recommends  a  time-limited,  focused  study  which  will  examine  the  potential  harm  and/or  benefits 
of  changing  to  the  federal  standard,  including  an  analysis  of:  the  cost  implications  of  retaining  the 
standard;  the  cost  implications  of  changing  the  standard;  the  implications  for  placing  students 
with  special  needs  in  the  most  restrictive  programs;  the  feasibility  of  establishing  a  single, 
consistent  standard  with  the  federal  standard;  and  the  ramifications  for  children  with  disabilities. 

A  study  of  "maximum  feasible  benefit"  is  warranted  for  many  reasons. 

1)  It  is  very  likely  that  repeal  of  "maximum  feasible  benefit"  would  harm  many  children 
with  special  needs.  The  standard  is  used  to  overcome  discriminatory  views  about  the  limited 
potential  of  children  with  special  needs,  not  to  obtain  programs  that  are  necessarily  more  costly. 
Parents  frequently  rely  on  the  standard  to  obtain  education  ^programs  in  the  least  restrictive 
environment.  For  example,  parents  of  a  child  with  Down  Syndrome  have  used  the  standard  to 
argue  that  their  child  should  be  provided  the  opportunity  to-learn  literacy,  communication,  and 
socialization  skills,  despite  the  school  system's  initial  assumption  that  their  child  could  not  benefit 
from  reading  instruction  and  should  be  placed  in  a  segregated  special  education  program.  With 
the  standard,  the  school  broadened,  or  maximized  their  assumptions  about  what  a  child  with 
mental  retardation  could  learn  or  benefit  from.  The  child  was  successfully  included  within  regular 
education,  and  is  learning  to  read. 

Further,  repeal  would  have  the  most  devastating  impact  on  low-income  children  with  special 
needs.  Some  school  systems  will  be  pressured  to  make  across  the  board  cuts  in  their  budget  in 
response  to  the  repeal  of  the  standard.  The  superintendent  in  a  Massachusetts  city  has  already 
been  directed  to  prepare  a  budget  for  next  year  reflecting  a  25%  cut,  in  anticipation  of  repeal  of 
the  "maximum  feasible  benefit"  standard.  All  the  parties  agree  that  cuts  of  this  magnitude  would 
be  devastating  for  children.  The  children  receiving  services  necessary  to  participate  in  the 
mainstream  would  most  likely  be  affected  by  such  across  the  board  cuts.  Even  if  the  courts 
ultimately  rule  against  such  cuts  in  services,  children  would  be  without  necessary  services  for 
years.  Children  who  are  low-income  will  be  extremely  vulnerable,  for  they  will  not  have  the 
resources  necessary  to  obtain  representation. 

2)  No  available  data  indicate  that  the  "maximum  feasible  benefit"  standard  leads  to  more 
costly  programs.    Nationally,  special  education  per-pupil  costs  are  approximately  twice  as  high 
as  regular  education  per-pupil  costs.  Massachusetts  costs  are  consistent  with  these  national  rates. 
In  recognition  of  the  disparity  in  costs.  Congress  has  significantly  increased  the  federal  allocation 
of  funds. 

Proponents  of  repeal  of  the  standard  acknowledge  that  there  are  no  data  demonstrating  potential 
cost  savings.   In  fact,  much  of  the  debate  centers  on  individual  anecdotes  which  support  both 
sides  of  the  debate.    Furthermore,  those  who  support  repealing  the  standard  concur  that  any 
potential  savings  will  be  small,  and  no  where  near  the  magnitude  of  savings  projected  by  the 


v    3)  Some  states  that  use  the  federal  standard  have  much  higher  out-of-district  rates.     Data 
from  the  federal  Department  of  Education  show  that  New  Hampshire  has  residential  school  rates 
that  are  three  times  as  high  as  Massachusetts,  while  Connecticut  and  Rhode  Island  have 
residential  private  school  placement  rates  that  are  twice  as  high  as  the  Commonwealth. 

Before  acting  in  haste  to  repeal  the  Commonwealth's  25  year  statutory  mandate,  it  is  important  to 
examine  national  data,  which  illustrate  that  "maximum  feasible  benefit"  does  not  lead  to  higher 
placement  rates  for  the  most  expensive  out-of-district  programs. 

4)  There  is  no  basis  to  suggest  the  federal  standard  ("free  and  appropriate  public 
education"  )  can  be  interpreted  more  consistently  or  predictably  than  the  state  standard. 
Both  standards  are  defined  based  on  the  needs  of  each  individual  chiid.  Thus,  repealing 
"maximum  feasible  benefit"  will  not  alleviate  the  requirement  to  interpret  the  standard  of  service 
in  light  of  each  child's  needs  on  a  yearly  basis. 

N. 

Furthermore,    the  "maximum  feasible  benefit"  standard  is  not  too  broad  or  unlimited.  The  two 
leading  cases  in  the  federal  appellate  court  have  stated  thatthe  higher  Massachusetts  standard  does 
not  require  school  systems  to  provide  programs  which  wiUmaximize  a  child's  academic  potential, 
and  private  placements  were  denied  in  both  cases. 

Similarly,  hearing  officers  at  the  Massachusetts  Bureau  of  Special  Education  Appeals  have 
consistently  limited  the  services  available  under  "maximum  feasible  benefit".  In  fact,  state  data 
show  that  schools  won  70%  of  the  hearings  in  school  year  1995-96.  Ch.766  was  amended  in 
1990  and  1991  strengthening  the  requirement  to  educate  students  in  the  mainstream.  The 
percentage  of  hearings  won  by  school  systems  has  consistently  increased  since  the  time  these 
amendments  were  made. 

5)  The  "maximum  feasible  benefit"  standard  has  no  impact  on  special  education  eligibility. 
There  is  no  basis  for  the  argument  that  repeal  of  the  state  standard  would  limit  eligibility  for 
special  education.  The  "maximum  feasible  benefit"  standard  is  not  more  specific  about  "who 
qualifies  for  special  education".  In  fact,  the  standard  has  no  bearing  on  special  education 
eligibility  criteria.     "Maximum  feasible  benefit"  is  only  relevant  when  developing  a  child's 
program  after  a  child  has  been  detenu ined  to  be  eligible  for  special  education. 

6).  Administrators,  educators,  parents  and  advocates  support  the  need  for  a  study. 
Support  for  the  study  is  unanimous  and  consistent  from  a  variety  of  diverse  statewide 
organizations,  including  superintendents,  school  committees,  teachers  unions,  special  education 
directors,  parents,  and  advocates.  These  diverse  organizations  recognize  that  a  time-limited  study 
will  enable  legislators  to  develop  an  approach  based  on  solid  information,  rather  than  anecdote. 

Further,  if  die  House  Special  Education  Working  group  proposes  to  repeal  "maximum  feasible 
benefit",  it  becomes  more  critical  to  maintain  parents'  access  to  independent  evaluations.   It  is  not 
sound  policy  to  substantially  weaken  parents'  independent  evaluation  rights  during  a  time  period 
where  second  opinions  may  be  essential  to  protect  against  across  the  board  budget  cuts. 

In  conclusion,  the  stakes  for  children  with  disabilities  are  high,  and  require  careful  consideration. 
A  time-limited  study  of  "maximum  feasible  benefit"  is  warranted  to  ascertain  the  impact  on 
children  with  disabilities  before  the  legislature  moves  forward. 


